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FOR THE RELIEF OF NELS LUND 


Junge 15, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Asumors, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 5880] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 5880) for the relief of Nels Lund, having considered the same, 
repose favorably thereon with amendments and recommend that the 

i 


do pass. 
The amendments are as follows: 
Page 1, line 5—strike out “Polk City” and in lieu thereof insert 
“Ankeny”. 
Page 1, line 5—strike out “$9,467.40” and in lieu thereof insert 
“$9 441”, 
PURPOSE 


The proposed legislation, as amended, would pay Mr. Nels Lund, of 
Ankeny, Iowa, $9,441 as a gratuity for the death of his son missing in 
action while participating in a combat mission as an engineer-gunner, 
Army Air Force, from Henderson Field, Guadalcanal, to Bougainville, 
Ft Shortland Harbor, Solomon Islands, as the target, and presumed 

ead. 


STATEMENT OF FACTS 


An issue in this case is whether Roy Nels Lund, son of the claimant 
was insured under national service life insurance at the time of his 
death. 

Roy Nels Lund was born in Chicago, IIl., on September 9, 1918. 
He was inducted in the Army of the United States on October 24, 1941, 
at Fort Des Moines, Iowa, and was assigned serial No. 37110132. He 
received a discharge on October 27, 1941, to enlist in the Regular Army 
the following day. After completing various service schools, he 
attained the grade of staff sergeant, US. Army Air Corps, and was 
qualified as an engineer-gunner. 
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He arrived in the Pacific theater of operations on October 28, 1942, 
and on February 13, 1943, was reported missing in action while 
participating in a combat mission above described. For insurance 
purposes the Veterans’ Administration considers February 13, 1943, 
the date of death. 

On October 25, 1941, the day following his induction into the Army, 
the soldier applied for $1,000 national service life insurance effective 
November 1, 1941, in which he designated his father, the claimant 
herein, principal beneficiary, and his mother, now deceased, contingent 
beneficiary, and authorized deduction of the premium from his pay. 

On October 28, 1941, he signed a statement that no insurance was 
desired. The Veterans’ Administration, following the date of death, 
paid the claimant $532.60 on the aforesaid insurance on the basis of 
$4.85 per month and on July 5, 1951, corrected its records from Army 
information and discontinued payments and claims the $532.60 as 
erroneously paid to the claimant. 

On October 3, 1942, claimant states, his son had taken out an 
allotment for him for $75 per month and also $10,000 insurance. 

Claimant supports his statement by asserting his son told him 
personally when home on a 24-hour pass just before leaving for 
overseas. He also submitted a letter from his son postmarked Sioux 
Hoa 4 Airbase, Sioux City, Iowa, October 4, 1942, in which it is set 
orth: 


He to Forks: Just a few lines this evening before I go on 
duty * * * I took out $10,000 insurance today and also 
made an allotment of $75 a month. Wanted to make it 
$100 a month but can’t allote [sic] any flying pay. We will 
be on the way eer accross [sic] in six weeks, I guess * * *. 

Love, 
Roy. 


Veterans’ Administration records confirm the above statement as 
to the allotment of $75 per month to the father as having been exe- 
cuted on October 3, 1942. 

An affidavit from one Don A. DeClercque of Plymouth, Mich., 
executed August 15, 1947, a close friend of the son and stationed in 
the same squadron and alleging that the affiant was transferred with 
him about September 15, 1942, sets forth that the affiant and the son 
applied for the insurance at the same time and that affiant is certain 
that the son applied for the full $10,000 insurance, naming his father 
the beneficiary and that affiant and the son discussed their insurance 
together. 

eterans’ Administration records do not confirm affiant’s statements 
as to dates. However, in a letter postmarked January 17, 1949, it is 
stated that affiant declared: 


It is my conviction, from conversations with Roy, that he 
carried the full amount of Government insurance at the time 
of his departure for overseas, for the reason that he was a 
member of a combat unit going into action and, therefore, 
would avail himself of this protection. 


It appears that there is no record of application on or about October 
3, 1942, for insurance. On the other hand the committee is of the 
opinion that statements of the son to his father, the letter to his 
family, the actual allotment of $75 per month to his father and the 




















FOR THE RELIEF OF NELS LUND 3 


confusion in the records of the Veterans’ Administration on the 
soldier’s earlier insurance, continued deductions from his pay for such 
earlier insurance until January 1943, in the face of the notation on the 
record of no insurance desired, plus, the imminence of overseas de- 
parture for combat duty are all circumstances that make out a case 
for the claimant. 

The circumstances and facts here are comparable in many material 
respects to bills of a similar nature as passed in the 85th Congress, 
Private Law 305; 84th Congress, Private Law 417; 82d Congress, 
Private Law 633; 82d Congress, Private Law 715. 

Therefore, the committee concludes that the claimant should be 
paid the sum of $9,441, which represents the sum of $10,000 less the 
amount of $532.60 above stated and less $26.40 which represents the 
amount of premiums which should have been deducted from the son’s 
pay and the bill be so amended. 


DEPARTMENT OF THE ARMY, 
Washington, D.C., June 20, 1958. 
Hon. Emanvet CEtLer, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CuarrMan: Reference is made to your request for the 
views of the Department of the Army with respect to H.R. 9883, 
85th Congress, a bill for the relief of Nels Lund. 

This bill provides as follows: 

“That the Secretary is authorized and directed to pay, out of an 
money in the Treasury, not otherwise appropriated, to Nels Lund, 
Polk City, Iowa, the sum of $10,000, as a gratuity for the death of his 
son, Roy Nels Lund (Veterans’ Administration Claim Numbered 
XC-3,154,087) who was reported missing in action on or about 
February 13, 1943, and the War Department established the presump- 
tive date of death as of December 12, 1945, while serving on active 
duty with the Army of the United States’’. 
wh Department of the Army is opposed to the above-mentioned 

ill. 

The records of this Department show that Roy Nels Lund was 
born in Chicago, Ill., on September 9, 1918. He was inducted in the 
Army of the United States on October 24, 1941, at Fort Des Moines, 
Iowa, and was assigned serial No. 37110132. He received a discharge 
on October 27, 1941, to enlist in the Regular Army the following day. 
After completing various service schools, this individual attained the 
grade of staff sergeant, U.S. Army Air Corps, and was qualified as an 
engineer-gunner. He arrived in the Pacific theater of operations on 
October 28, 1942, and on February 13, 1943, was reported missing in 
action while participating in a combat mission from Henderson Field, 
Guadalcanal, to Bougainville, with Shortland Harbor, Solomon Islands, 
as the target. Pursuant to the provisions of the Missing Persons Act 
(56 Stat. 143, as amended; 50 U.S.C. App. 1001, et seq.), a presump- 
tive date of death was established as December 12, 1945, for the pur- 
pose of termination of pay and allowances, settlement of accounts, and 
payment of death gratuities. The Veterans’ Administration was duly 
notified of the establishment of a presumptive date of death. 
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While the subject bill proposes to pay Nels Lund “the sum of 
$10,000, as a gratuity for the death of his son, Roy Nels Lund,” it 
appears to be the purpose of the bill to pay such gratuity in lieu of 
an amount of $10,000 national service life insurance. The Depart- 
ment of the Army has been informed by the Veterans’ Administra- 
tion that Mr. Nels Lund has asserted that his son applied for $10,000 
national] service life insurance on October 4, 1942. In support of his 
claim, the father is reported to have furnished that Administration 
with a letter to this effect from the son, postmarked October 4, 1942, 
and also submitted an affidavit by a fellow serviceman. This Depart- 
ment is further informed that it was determined that the evidence 
was insufficient to support the father’s claim, and he was no notified 
on April 25, 1949. An appeal filed by the father was likewise denied. 

A careful search of the records of the Department of the Army, 
pertaining to the deceased, elicited the following matters relevant to 
the question of whether the deceased had applied for the mentioned 
insurance: 

On October 25, 1941, the enlisted man authorized a class N deduc- 
tion from his pay in the amount of $0.66 per month, for payment of 
the monthly premium of $1,000 national service life insurance. How- 
ever, on October 28, 1941, when enlisting in the Regular Army, he 
signed a statement indicating “no insurance desired.” There is no 
record of this individual subsequently making any application for 
national service life insurance or authorizing any class N allotment 
for such purpose. Accordingly, at the time he was reported missing 
in action, no deductions were being made for a class N allotment. 

As noted above, the records of this Department wholly fail to sub- 
stantiate any application having been made by the deceased for 
$10,000 national service life insurance or any allotment for such 
purpose. Accordingly, and in view of the administrative determi- 
nations previously made in this matter by the Veterans’ Administra- 
tion, the Department of the Army recommends that the subject bill 
be not favorably considered by the Congress. 

The cost of this bill, if enacted, will be $10,000. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
Wivser M. Brucker, 
Secretary of the Army. 


VETERANS’ ADMINISTRATION, 
Orrice oF THE ADMINISTRATOR OF VETERANS’ AFFAIRS, 
Washington, D.C., April 24, 1958. 
Hon. Emanvet CELuEr, 
Chairman, Committee on the Judiciary, House of Representatives, Wash- 
ington, D.C. 

Dear Mr. Cre.uer: Further reference is made to your request for 
a report on H.R. 9883, 85th Congress, which provides: 

Phat the Secretary is authorized and directed to pay, out of an 
money in the Treasury, not otherwise appropriated, to Nels Lund, 
Polk City, Iowa, the sum of $10,000, as a gratuity for the death of 
his son, Roy Nels Lund (Veterans’ Administration Claim Numbered 
XC-3,154,087) who was reported missing in action on or about 
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February 13, 1943, and the War Department established the pre- 
sumptive date of death as of December 12, 1945, while serving on 
active duty with the Army of the United States: Provided, That no 
part of the amount appropriated in this Act shall be paid or delivered 
to or received by any agent or attorney on account of services rendered 
in connection with this claim, and the same shall be unlawful, any 
contract to the contrary notwithstanding. Any person violating the 
provisions of this Act shall be deemed guilty of a misdemeanor and 
upon conviction thereof shall be fined in any sum not exceeding 
$1,000.’” 

Roy N. Lund, XC-3,154,087, was inducted into the Army on 
October 24, 1941, and was missing in action on February 13, 1943, 
which is considered the date of death for insurance purposes. 

On October 25, 1941, he applied for $1,000 national service life in- 
surance effective November 1, 1941, for which he designated Nels S. 
Lund, father, as principal beneficiary, and Mabel W. Lund, mother, 
as contingent beneficiary. At the same time he authorized a deduc- 
tion from service pay, commencing October 1941, for the purpose of 
paying premiums. On October 27, 1941, he was discharged for the 
purpose of enlisting in the Regular Army, and the allotment termi- 
nated. Upon such enlistment on October 28, 1941, the serviceman 
signed a statement “‘No insurance desired.”” The one premium paid 
by the allotment maintained the mentioned insurance in force through 
Nevaanbes 30, 1941. The insurance lapsed on December 1, 1941, and 
was not in force February 13, 1943. 

However, based on an incorrect report that premiums had been paid 
by allotment from service pay through the date of death, settlement 
of $1,000 national service life insurance was made in favor of the prin- 
cipal beneficiary, whereby he was to receive $4.85 monthly commenc- 
ing February 13, 1943, to continue throughout the lifetime of the bene- 
ficiary, with 207 payments guaranteed. 

On July 5, 1951, the Veterans’ Administration received from the 
Army corrected information that the allotment had been discontinued 
effective October 30, 1941, by reason of discharge; and that except for 
a deduction for the month of October 1941, and a deduction for 
January 1943, entered on final settlement of the account, the records 
failed to show any additional authorization or deduction for the pay- 
ment of insurance premiums. Since no insurance was in force on the 
date of the serviceman’s death, the insurance payments to Mr. Lund 
were suspended. He has not applied for waiver of recovery of pay- 
ments erroneously made to him totaling $532.60, and has declined to 
repay the United States. 

r. Lund has asserted, however, that on October 4, 1942, his son 
applied for $10,000 national service life insurance. In support of this 
contention he submitted a letter postmarked October 4, 1942, from the 
son to his parents, which states in pertinent part: 

“T took out $10,000 insurance today and als made an allotment of 
$75 a month.” 


Mr. Lund stated that his son later informed him while home on leave 
that he had $10,000 insurance. Also submitted were an affidavit and 
a letter by a fellow serviceman. In the affidavit, executed August 15, 
1947, it is stated in pertinent part: 

“That our squadron was instructed by our officers that we should 
take out additional national service life insurance to make the total 
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of a $10,000 policy. Roy Nels Lund and I applied for our additional 
policy at the same time. 

“I do hereby state that I am certain that Roy Nels Lund applied 
for the full $10,000 life insurance, naming his father as the beneficiary. 
I distinctly remember our discussing our insurance together.” 

Veterans’ Administration records show that the affiant was granted 
$10,000 national service life insurance effective January 28, 1942, as 
an aviation cadet, and that upon his discharge to accept a commission 
in August 1942, he authorized an allotment from service pay to pay 
premiums. 

In the letter, postmarked January 17, 1949, it is stated in pertinent 
part: 

“It is my conviction, from conversations with Roy, that he carried 
the full amount of Government insurance at the time of his departure 
for overseas, for the reason that he was a member of a combat unit 
going into action and, therefore, would avail himself of this protection.” 

Following receipt of such evidence, an extensive search of records 
of the Veterans’ Administration, and the Military Department and 
an examination of the pay account record of the serviceman retained 
by the General Accounting Office, where made to ascertain whether 
there was any evidence to confirm that the serviceman did, in fact, 
apply for an additional amount of national service life insurance, or 
made an allotment from service pay for payment of premiums on such 
additional amount of insurance. The records confirmed that the 
serviceman did, on October 3, 1942, execute an allotment from service 
pay of $75 monthly payable to his father. However, there was no 
record that he either executed an application for national service life 
insurance or an authorization for deduction from service pay to pay 
insurance premiums. The office of original jurisdiction determined 
that the evidence was insufficient to support and substantiate the 
claim that the serviceman executed a valid application for additional 
insurance. Mr. Lund was so informed by letter dated April 25, 1949. 

Mr. Lund appealed and submitted additional evidence in the form 
of an affidavit of a superior officer of his son, subscribed on April 17, 
1950, which states that on several occasions he discussed the subject 
of insurance with members of his crew, including the son; and that 
the serviceman informed him that he had applied for the full coverage 
of $10,000 national service life insurance prior to departing for oversea 
duty on October 27, 1942. After a careful review of the entire record 
the Board determined on March 27, 1951, that the evidence was in- 
sufficient to establish that the veteran applied for additional insurance; 
and the appeal was denied. 

The applicable law, section 602(d) of the National Service Life 
Insurance Act of 1940, provided: 

“(d) (1) Any person in the active service, and while in such active 
service, shall be granted such insurance without medical examination 
upon application therefor in writing (made within one hundred and 
twenty days after the date of enactment of this amendatory Act), 
and upon payment of premiums: Provided, That after the expiration 
of such one-hundred-and-twenty-day period any such person may be 
granted National Service Life Insurance at any time upon application, 
payment of premiums, and evidence satisfactory to the Administrator 
showing him to be in good health.” 
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Mr. Lund has urged that his son filed an application for $10,000 in- 
surance. The official records do not support this contention; nor do 
they show any compliance with the other requirements of submission 
of evidence of good health and the payment of premiums. Accord- 
ingly, the Veterans’ Administration had no authority to either estab- 
lish a policy of insurance or to find that one was in force on the date 
of death. 

While the bill provides for the payment of the amount of $10,000 
in One sum as a gratuity for the death of the serviceman, it appears 
to be the purpose of the bill to pay such gratuity in lieu of national 
service life insurance. As previously mentioned, insurance payments 
totaling $532.60 have been erroneously made to Mr. Lund. Thus, 
enactment of H.R. 9883 could result in a total payment to him in 
excess of the $10,000 maximum insurance death benefit payable under 
a one-sum settlement in any one case. 

Existing law provides for payment by the service department of a 
death gratuity where, as in the present case, death occurs in service 
in line of duty. Further, Mr. Lund remains potentially entitled to 
death compensation or dependency and indemnity compensation 
based on the serviceman’s death. The Veterans’ Administration is 
not aware of any justification for payment of a special gratuity of 
$10,000 as proposed by H.R. 9883. Such payment would be discrim- 
inatory and precedential. 

The Veterans’ Administration does not believe that private bills of 
this nature should receive favorable consideration. 

Advice has been received from the Bureau of the Budget that there 
would be no objection to the submission of this report to your com- 
mittee. 

Sincerely yours, 
SumNER G. Wuirtier, Administrator. 


O 





